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TH@ COMPTROLLER QENERAL 
DECISION O F  T H 8  U N I T E D  S T A T E S  

W A S H I N G T O N ,  D . C .  2 0 5 4 8  

OATE: March 19, 1985 

MATTER OF: Technical Sergeant Mary L. Fabian, USAF 

OIGEST: A military member who has custody of her 
two children claims basic allowance for 
quarters as d member with dependents on 
account of one of the children for whom 
she receives no support from her former 
spouse, who is also a military member. Her 
children are an undivided class of common 
dependents and reside in one house. Since 
her former spouse pays child support for one 
of the children in an amount sufficient to 
qualify for the quarters allowance at the 
with-dependents rate, he is entitled to the 
basic allowance for quarters at the with- 
dependents rate on account of the children. 
She is only entitled to basic allowance for 
quarters as a member without dependents. 

This action is in response to a request for an 
advance decision concerning the basic allowance for 
quarters entitlement of a divorced military member whose 
former husband, also a military member, is under court 
order to pay child support to the claimant for one of 
their two children, both of whom are in her legal 
custody.l/ Me conclude that the claimant is only 
entitled-to a basic allowance for quarters as a member 
without dependents.2/ - 

Facts 

This case concerns the claim of Technical Sergeant 
Mary L. Fabian for basic allowance for quarters as a 

- I/ The request for advance decision was submitted by 
K. D. Broce, Accounting and Finance Officer, Head- 
quarters 9th Strategic Reconnaissance Wing, Beale 
Air Force Base, California. The request was ap- 
proved by the Department of Defense Military Pay 
and Allowance Committee and assigned control number 

Since the accompanying voucher may not be certified 
for payment, it is being retained in this Office. 

DO-AF-1439. 

- */ 
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member w i t h  d e p e n d e n t s .  Se rgean t  F a b i a n  was f o r m e r l y  
marr ied to  a n  A i r  Force member, and  t w o  c h i l d r e n  were 
b o r n  t o  t h e i r  m a r r i a g e .  T h e  t w o  members were d l v o r c e d  
i n  A u g u s t  1981.  The S u p e r i o r  C o u r t  o f  C a l i f o r n i a ,  
C o u n t y  o f  Yuba ,  i n  g r a n t i n g  t h e i r  d i v o r c e  l e t  s t a n d  t h e  
immediate c u s t o d y  a r r a n g e m e n t s  se t  f o r t h  i n  t h e i r  
" m a r i t a l  s e t t l e m e n t  a g r e e m e n t , ' '  a c c o r d i n g  t o  which  
S e r g e a n t  F a b i a n  w o u l d  h a v e  care ,  c u s t o d y  and  c o n t r o l  o f  
o n e  o f  t h e i r  c h i l d r e n ,  a n d  h e r  h u s b a n d  would  h a v e  care ,  
c u s t o d y ,  a n d  c o n t r o l  o f  t h e  o t h e r  c h i l d ,  sub jec t  t o  e a c h  
p a r e n t ' s  v i s i t a t i o n  r i g h t s  w i t h  t h e  c h i l d  i n  t h e  o t h e r ' s  
c u s t o d y .  N e i t h e r  p a r e n t  was o b l i g a t e d  t o  p a y  c h i l d  
suppor t  to  t h e  o the r  s i n c e  t h e y  e a c h  had c u s t o d y  of o n e  
o f  t h e  c h i l d r e n .  However ,  t h e i r  a g r e e m e n t  a l s o  p r o v i d e d  
t h a t  i f  t h e  c h i l d  n o t  g r a n t e d  to  S e r g e a n t  F a b i a n ' s  
c u s t o d y  a t  t h a t  time was s u b s e q u e n t l y  placed i n  h e r  
c u s t o d y ,  t h e  c h i l d r e n ' s  f a t h e r  was t o  p a y  c h i l d  s u p p o r t  
i n  t h e  amount  o f  $ 1 2 5  m o n t h l y  f o r  each c h i l d ,  a t o t a l  
amoun t  o f  $250 per  month  f o r  t h e i r  t w o  c h i l d r e n .  

I n  F e b r u a r y  1983, f o l l o w i n g  S e r g e a n t  F a b i a n ' s  d i s -  
c o v e r y  t h a t  h e r  f o r m e r  h u s b a n d  had  s e n t  t h e i r  c h i l d ,  who 
was i n  h i s  c u s t o d y ,  t o  r e s i d e  i n  a n o t h e r  s t a t e  w i t h  a 
r e l a t i v e  a n d  t h a t  h e  was n o t  s u p p o r t i n g  t h e  c h i l d ,  court  
a c t i o n  was commenced by  h e r  a t t o r n e y  s e e k i n g  a m o d i f i c a -  
t i o n  i n  t h e  c u s t o d y  a r r a n g e m e n t s  o f  t h a t  c h i l d .  I n  May 
1983,  t h a t  c h i l d  was placed i n  S e r g e a n t  F a b i a n ' s  sole 
c u s t o d y ;  s h e  a l s o  r e t a i n e d  c u s t o d y  o f  t h e i r  o ther  
c h i l d .  The  court  a t  t h a t  time ordered S e r g e a n t  F a b i a n ' s  
ex -husband  t o  p a y  $ 1 2 5  pe r  month f o r  c h i l d  s u p p o r t  o n  
b e h a l f  o f  t h e  c h i l d  who p r e v i o u s l y  was i n  h i s  c u s t o d y .  
However, t h e  c o u r t  r e f u s e d  to  g r a n t  a n y  c h a n g e  i n  t h e  
s u p p o r t  a r r a n g e m e n t s  f o r  t h e  c h i l d  who was a l r e a d y  i n  
h e r  c u s t o d y ,  a l l e g e d l y  because t h e  c u s t o d y  a r r a n g e m e n t s  
w i t h  respect  to  t h a t  c h i l d  were n o t  c h a n g e d .  T h u s ,  s h e  
now h a s  l e g a l  c u s t o d y  of b o t h  c h i l d r e n  b u t  r e c e i v e s  
s u p p o r t  p a y m e n t s  f r o m  h e r  ex -husband  f o r  o n l y  o n e  c h i l d .  

P r i o r  t o  t h e  m o d i f i c a t i o n  of t h e  c u s t o d y  a r r a n g e -  
m e n t s  t h a t  were ordered b e t w e e n  F e b r u a r y  a n d  May 1983, 
S e r g e a n t  F a b i a n  was p a i d  basic a l l o w a n c e  f o r  q u a r t e r s  
a s  a member w i t h  d e p e n d e n t s  s i n c e  she r e s i d e d  i n  p r i v a t e  
q u a r t e r s  a n d  h a d  t h e  o n e  c h i l d  ' i n  h e r  c u s t o d y  a s  h e r  
d e p e n d e n t  a n d  r e c e i v e d  no  support  p a y m e n t s  f r o m  h e r  ex-  
h u s b a n d  o n  b e h a l f  o f  t h a t  c h i l d .  37 U.S.C. S 403, a s  
i m p l e m e n t e d  by D e p a r t m e n t  o f  D e f e n s e  Pay  a n d  A l l o w a n c e s  
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E n t i t l e m e n t s  Manual ,  p a r a g r a p h  3 0 2 3 6 a ( 4 ) ;  S e n i o r  Ai rman 
Donna L .  McCoy, USAF,  and  S t a f f  S e r g e a n t  Mar ty  L. 
Cooper, USAF, 62  Comp. Gen. 315  ( 1 9 8 3 ) .  A f t e r  t h e  c h i l d  
who was p r e v i o u s l y  i n  h e r  e x - h u s b a n d ' s  c u s t o d y  was 
p l a c e d  i n  h e r  c u s t o d y  a n d  h e r  e x - h u s b a n d  o r d e r e d  by  
t h e  cour t  t o  p a y  support  i n  t h e  amoun t  o f  $125  per 
month for t h a t  o n e  c h i l d ,  paymen t  t o  S e r g e a n t  F a b i a n  
of b a s i c  a l l o w a n c e  f o r  quarters a s  a member w i t h  d e p e n d -  
e n t s  was d i s c o n t i n u e d .  See Pay a n d  A l l o w a n c e s  E n t i t l e -  
m e n t s  Manua l ,  paragraph 3 0 2 3 6 a ( 5 ) ;  J o a n n e  M. Haag, USAF, 
6 2  Comp. Gen. 350 ( 1 9 8 3 ) .  S h e  now r e c e i v e s  t h e  q u a r t e r s  
a l l o w a n c e  a s  a member w i t h o u t  d e p e n d e n t s ,  e v e n  t h o u g h  
u n d e r  order o f  t h e  c o u r t  s h e  is  s t i l l  o b l i g a t e d  t o  pro- 
v i d e  suppor t  f o r  t h e  c h i l d  who h a s  b e e n  i n  h e r  so le  
c u s t o d y  s i n c e  1981.  Pay  a n d  A l l o w a n c e s  E n t i t l e m e n t s  
M a n u a l ,  p a r a g r a p h  3 0 2 3 6 a ( 2 ) ;  J o a n n e  M. Haag, USAF,  
6 2  Comp. Gen. 3 5 0 ,  supra .  A p p a r e n t l y ,  h e r  ex-husband 
is r e c e i v i n g  t h e  a l l o w a n c e  a t  t h e  w i t h - d e p e n d e n t s  r a t e  
b a s e d  o n  h i s  c h i l d  s u p p o r t  o b l i g a t i o n .  

d e c i s i o n s  h o l d i n g  t h a t  o n l y  o n e  member may r e c e i v e  t h e  
q u a r t e r s  a l l o w a n c e  a t  t h e  w i t h - d e p e n d e n t s  r a t e  f o r  o n e  
c lass  of common d e p e n d e n t s .  However ,  s i n c e  i n  t h i s  case 
t h e  d e p e n d e n t s  p r e v i o u s l y  were d i v i d e d  by  c o u r t  o r d e r ,  
b u t  a r e  now r e j o i n e d ,  t h e  a c c o u n t i n g  a n d  f i n a n c e  o f f i c e r  
a s k s ,  i n  e f f e c t ,  w h e t h e r  S e r g e a n t  F a b i a n  a l s o  may be 
p a i d  t h e  q u a r t e r s  a l l o w a n c e  a s  a member w i t h  d e p e n d e n t s  
o n  a c c o u n t  o f  t h e  c h i l d  who was e a r l i e r  p l a c e d  i n  h e r  
c u s t o d y  a n d  f o r  whom s h e  p r o v i d e s  most, i f  n o t  a l l ,  o f  
t h e  suppor t ,  s i n c e  h e r  f o r m e r  h u s b a n d  is u n d e r  court 
o r d e r  to  p a y  c h i l d  s u p p o r t  o n l y  f o r  t h e  c h i l d  who was 
p r e v i o u s l y  i n  h i s  sole c u s t o d y .  

T h e  a c c o u n t i n g  and  f i n a n c e  o f f i c e r  is  aware o f  o u r  

A n a l y s i s  

A member of a uniformed s e r v i c e  who is  e n t i t l e d  t o  
b a s i c  p a y  is a lso  e n t i t l e d  to  a n  increased basic  allow- 
a n c e  f o r  q u a r t e r s  o n  account of h i s  d e p e n d e n t s  i f  ad- 
equate Governmen t  quar te rs  are n o t  p r o v i d e d  f o r  them.  
37 U.S.C. S 403 ( 1 9 7 6 ) .  The  p u r p o s e  of t h e  i n c r e a s e d  
a l l o w a n c e  is to  r e i m b u r s e  t h e  member f o r  a p a r t  o f  t h e  
e x p e n s e  of p r o v i d i n g  p r i v a t e  q u a r t e r s  f o r  h i s  o r  h e r  
d e p e n d e n t s .  60 Comp. Gen. 399  ( 1 9 8 1 ) .  
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I n  J o a n n e  M. Haag, USAF, 6 2  Comp. Gen. 3 5 0 ,  s u p r a ,  
a case s imi l a r  t o  t h e  p r e s e n t  case,  w e  c o n s i d e r e d  t h e  
b a s i c  a l l o w a n c e  for  q u a r t e r s  e n t i t l e m e n t s  o f  a m i l i t a r y  
member who had p r e v i o u s l y  b e e n  married t o  a m i l i t a r y  
member. Under  t h e i r  d i v o r c e  decree, Ms. Haag was 
g r a n t e d  c u s t o d y  of t h e i r  two c h i l d r e n ,  a n d  Mr. Haag 
was ordered to  p a y  c h i l d  suppor t  o n  b e h a l f  of o n l y  o n e  
of t h e i r  t w o  c h i l d r e n .  We c o n c l u d e d  t h a t  t h e  member 
who p a y s  c h i l d  suppor t  t o  t h e  o t h e r  member, i n  a n  amount  
s u f f i c i e n t  to  q u a l i f y  u n d e r  t h e  a p p l i c a b l e  r e g u l a t i o n s ,  
is e n t i t l e d  t o  t h e  w i t h - d e p e n d e n t s  bas i c  a l l o w a n c e  f o r  
q u a r t e r s .  Pay  a n d  A l l o w a n c e s  E n t i t l e m e n t s  Manual ,  
paragraph 3 0 2 3 6 a ( 1 ) .  The  member who h a s  c u s t o d y  of 
t h e  c h i l d r e n  a n d  r e c e i v e s  s u p p o r t  p a y m e n t s  f o r  o n l y  
o n e  c h i l d  is e n t i t l e d  t o  b a s i c  a l l o w a n c e  f o r  quar te rs  
a s  a member w i t h o u t  d e p e n d e n t s ,  since o n l y  o n e  w i t h -  
d e p e n d e n t s  q u a r t e r s  a l l o w a n c e  may be paid o n  a c c o u n t  of 
a c l a s s  o f  "common d e p e n d e n t s " - - t h a t  i s ,  c h i l d r e n  b o r n  
to  t h e  r e l a t i o n s h i p  of t w o  members a n d ,  t h e r e f o r e ,  d e -  
p e n d e n t s  of b o t h  members. Pay  a n d  Allowances E n t i t l e -  
m e n t s  Manua l ,  p a r a g r a p h  3 0 2 3 6 a ( 2 ) ;  54  Comp. Gen. 6 6 5  
( 1 9 7 5 ) ;  W a r r a n t  O f f i c e r  Leola F. C r u i s e ,  B-180328, 
October 2 1 ,  1974.  

A l t h o u g h  t h e  "common d e p e n d e n t s "  r u l e  o r i g i n a t e d  i n  
cases c o n c e r n i n g  t h e  e n t i t l e m e n t s  of members married to  
o n e  a n o t h e r ,  i n  J o a n n e  M. Haag, W A F ,  62 Comp. Gen. 3 5 0 ,  
a t  352,  t h a t  r u l e  was app l i ed  t o  d i v o r c e d  or s e p a r a t e d  
members whose  c h i l d r e n  a r e  a l l  i n  t h e  l e g a l  c u s t o d y  of 
o n e  o f  t h e  paren ts .  T h e r e  w e  s a i d  t h a t  t h e  s i t u a t i o n  
r e g a r d i n g  t h e  common d e p e n d e n t s  rule would  d i f f e r  o n l y :  

'I* * * w h e r e  t h e  c lass  of common d e p e n d -  
e n t s  is d i v i d e d  by  court  o r d e r  o r  separa-  
t i o n  a g r e e m e n t  ( e a c h  member r e c e i v i n g  
c u s t o d y  of o n e  c h i l d  a n d  no  c h i l d  s u p p o r t  
b e i n g  a w a r d e d )  o r  w h e r e  j o i n t  c u s t o d y  
r e q u i r e d  t w o  s epa ra t e  h o u s e h o l d s . "  
J o a n n e  M. Haag, USAF, 62 Comp. Gen.  a t  
3 5 2 ,  s u p r a .  

I t  was f u r t h e r  d e t e r m i n e d  i n  t h a t  d e c i s i o n  t h a t ,  n o t -  
w i t h s t a n d i n g  t h e  f a c t  t h a t  t h e  c h i l d r e n ' s  f a t h e r  was 
o r d e r e d  b y  t h e  court t o  p a y  suppor t  o n  b e h a l f  of o n l y  
o n e  c h i l d ,  t h e  c lass  o f  c h i l d r e n  h a d  n o t  b e e n  s e p a r a t e d ,  
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for  p u r p o s e s  of t h e  "common d e p e n d e n t s "  r u l e  s i n c e  t h e y  
r e s i d e d  i n  t h e  same h o u s e  a n d  t h e i r  f a t h e r  h a d  p a r e n t a l  
r i g h t s  t o  b o t h  o f  t h e m .  

I n  t h e  case o f  S e r g e a n t  F a b i a n ,  p r i o r  t o  t h e  modi- 
f i c a t i o n  of t h e  o r i g i n a l  c u s t o d y  decree, h e r  t w o  c h i l -  
d r e n  were c o n s i d e r e d  members of a d i v i d e d  c lass  u n d e r  
t h e  Haag d e c i s i o n ,  f o r  purposes  o f  h e r  e n t i t l e m e n t  t o  
bas i c  a l l o w a n c e  f o r  q u a r t e r s ,  b e c a u s e  t h e y  were d i v i d e d  
by  a s e p a r a t i o n  a g r e e m e n t  a n d  s u b s e q u e n t l y  by c o u r t  
order ,  a n d  n e i t h e r  s h e  n o r  h e r  f o r m e r  h u s b a n d  was 
awarded c h i l d  s u p p o r t .  However, f o l l o w i n g  t h e  c o u r t ' s  
m o d i f i c a t i o n  o f  i t s  e a r l i e r  c u s t o d y  o rder ,  h e r  c i r c u m -  
s t a n c e s  c h a n g e d  i n  law a n d  i n  f a c t .  N o w ,  a s  i n  t h e  Haag 
d e c i s i o n ,  b o t h  c h i l d r e n  a r e  i n  S e r g e a n t  F a b i a n ' s  l e g a l  
c u s t o d y  a n d  a r e  a p p a r e n t l y  l i v i n g  t o g e t h e r  i n  t h e  same 
h o u s e ,  a n d  t h e i r  f a t h e r  is u n d e r  c o u r t  order to  p a y  
c h i l d  s u p p o r t  o n  b e h a l f  of o n e  c h i l d .  U n d e r  t h e  p r e s e n t  
c i r c u m s t a n c e s ,  t h e  f a c t  t h a t  t h e  c l a s s  of d e p e n d e n t s  was 
f o r m e r l y  s e v e r e d  h a s  n o  l e g a l  b e a r i n g  u p o n  h e r  p r e s e n t  
e n t i t l e m e n t  t o  a q u a r t e r s  a l l o w a n c e .  

W e  c o n c l u d e ,  t h e r e f o r e ,  t h a t  S e r g e a n t  F a b i a n  is n o t  
e n t i t l e d  to  a bas ic  a l l o w a n c e  f o r  q u a r t e r s  as  a member 
w i t h  d e p e n d e n t s  i n  t h e  c u r r e n t  c i r c u m s t a n c e s .  

Comptroller d G l* n e r a l  

[ o f  t h e  U n i t e d  S t a t e s  
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